IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,
Pl aintiff,
VS. No. 02-20380-B

ANTHONY ANTONI O JONES,

Def endant .

N N N N N N N N N N

REPORT AND RECOMVENDATI ON ON
DEFENDANT ANTHONY JONES' S MOTI ON TO SUPPRESS

Ant hony Jones was indicted on Cctober 9, 2002, in connection
wi th an armed robbery that occurred on or about June 25, 2002, at
the Enpire Pawn Shop, 640 South Hi ghland, Menphis, Tennessee.
Jones is charged in the indictnment with one count of robbing a
busi ness engaged in interstate conmerce in violation of 18 U S. C
8§ 1951 and one count of using a firearmin relation to a crine of
violence in violation of 18 U S . C. 8§ 924(c). Jones seeks to
suppress statenments, including a confession, he made during a
custodial interrogation at the Cty of Menphis Robbery Bureau
offices. As a basis for his notion to suppress, Jones argues that
his statenents to the police were obtained in violation of his
M randa rights. The notion was referred to the United States

Magi strate Judge for an evidentiary hearing and a report and



recomendation pursuant to 28 U S.C. 8 636(b)(1)(B) and (CO).

An evidentiary hearing was duly held on May 1, 2003. The
governnent called two witnesses, Detective Sgt. Joseph Pearl man and
Lt. Darren Goods, both of the Menphis Police Departnent Robbery
Bureau. At the tine of the incident, Lt. Goods was a sergeant in
the Menphis Police Departnent serving on the Safe Streets Task
Force. The defendant, Anthony Jones, testified on his own behal f.?
For the reasons that follow, this court recommends that Jones’s
noti on shoul d be deni ed.

PROPOSED FI NDI NGS OF FACT

Most of the testinony at the hearing was uncontroverted.

The afternoon of June 25, 2002, |aw enforcenent officers were
called to a robbery at the Enpire Pawn Shop, 640 South Hi ghland, in
Menphi s, Tennessee. Two bl ack nmal es, one wearing a canoufl age nask
and the other wearing a wig, had robbed the store at gunpoint.
They absconded with jewelry, handguns, cash from the store safe,
and other itens including jewelry and wallets taken fromcustoners
inside the store. They departed in a dark Ford Taurus, which was
abandoned about one mile away. Children on the scene had seen two
men |eave the Taurus and enter a green Ford Explorer. When

respondi ng officers reported the incident to their coll eagues, the

! The defense had schedul ed Jones’s aunt and Jones’s not her
as additional wtnesses, but both failed to appear.
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Safe Streets Task Force responded that the perpetrators sounded
like individuals the Task Force had wunder investigation in
association with recent arnored car robberies in the area. The
Safe Streets Task Force directed the responding officers to an
address on Hunber Street in Menphis, and marked cars were
di spat ched t here.

At about 4:00 p.m, while waiting for a search warrant,
uni formed officers surrounded the Hunber Street property, a fenced
hone owned by Donna Smith, who is Jones’s aunt and the wife of co-
def endant M chael Smth. Hearing noise outside, Jones exited
t hrough the back door of the Hunmber Street house carrying guns
conceal ed under his shirt and a bag with jewelry in it. Upon
seeing the officers surroundi ng the property, he di scarded both t he
guns and the bag. Seeing the gun, one officer shouted, “He s got
a gun,” and the other officers i nmedi ately pointed their weapons at
Jones. At the officers’ instruction, he turned hinself in,
climbing over the fence, wthout injury, to do so. O ficers
secured Jones and wal ked hi mover to a squad car; Jones testified
that they did not “rough himup” at all but nerely escorted him
He was initially held in the squad car w thout handcuffs and with

the car door open. An officer briefly questioned him? Jones then

2 The results of that questioning apparently were not
recorded and are not at issue in the evidentiary notion.
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was secured with handcuffs and held inside the squad car for one to
one and a half hours before being transported to the police station
at 201 Popl ar Avenue at about 5:30 p.m Jones testified that two
uni formed officers were with himat all tines.

After Jones was transported, the officers who remai ned at the
Hunber Street house conducted a search of the house pursuant to the
consent of the homeowner, Donna Smith.® |n and around the house,
of ficers recovered the guns and the jewelry Jones had dropped in
t he yard; a canoufl age mask; a wi g; bull etproof vests; and assorted
cash, jewelry, and other itens identified as the fruits of the
Enpi re Pawn Shop robbery.

On arrival at 201 Popl ar Avenue, Jones was pl aced in a hol di ng
room with a mrror or wndow for about half an hour. Jones
testified that he was frightened, but that no officer threatened
him He was then noved to an interview room adjacent to Sergeant
Pearl man’s desk in the Robbery Bureau. En route, he wal ked past
his aunt, Donna Smith, who was present by that tinme. Once inside
the interview room Jones could hear Patsy Cathey, his girlfriend,
crying in a nearby interview room (See Ex. 3 at 4 (identifying
Cat hey)). Jones heard soneone ask, “Can you shut her [ Cathey] up?”

and heard soneone respond hunmorously, “l1’d let him[Jones] do it,

3 Neither the validity of Ms. Smith's consent nor the
validity of the search are challenged in this notion
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but I can’'t.” Jones said he | aughed at that remark.

The interview roomwas about eight feet by fifteen feet, and
contai ned a conputer, a table, and padded chairs. The door had no
interior lock and did not require a key to enter or exit. The room
had a video feed, but Sgt. Perlman testified that the machi ne was
not recording that evening and did not routinely record, but rather
provi ded a cl osed-circuit tel evision feed so that supervisors could
wat ch interviews. Jones was seated in a chair at one end of the
table and cuffed at the armand the ankle. H's armwas cuffed to
the armof the chair.

Sgt. Pearlman arrived at 201 Popl ar Avenue at about 8:45 p.m,
after staying at Hunber Street through the search of the house and
then stopping to pick up pizza and soft drinks. Sgt. Pearl man
entered the roomand asked Jones if he was hungry or thirsty and if
he wanted a cigarette. Jones responded that he was a little hungry
but not thirsty. Sgt. Pearl man brought Jones pizza and a soft
dri nk, and Jones ate and drank. Sgt. Pearlman then | eft the room
and Jones coul d hear Donna Smith tal ki ng outside.

Lt. Goods then entered the room At the hearing, Jones
repeatedly referred to Lt. Goods as “Sergeant Howell,” but
confirmed that the man who testified at the evidentiary hearing,
Lt. Goods, was the one who entered the roomat this time. Here, the

defendant’s testinony and the officers’ testinony diverges. Lt.
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Goods clains the interview !l asted about five mnutes and t hat Jones
said nothing but his nane. Lt. Goods testified that he nerely
informed Jones about the nature of other crines Goods was
investigating (i.e., arnored car robberies) in which Jones was a
possi bl e suspect and infornmed Jones that he would be talking to
Jones again after Sergeant Pearlman had finished the Robbery
Bureau's interview Wile Lt. Goods was in the interviewroom the
door renmi ned opened and Sgt. Pear|l nan was seat ed out si de t he door.

Jones clainms that Lt. Goods angrily informed him “I don’t
have tinme for this shit; my nother’s in the hospital,” then
proceeded to tell Jones that Jones could get thirty-five years to
life* and that they knew Jones had conmtted the robbery. Jones
further clains that Lt. Goods threatened him by saying soneone
would “conme for him” i.e., put Jones in jail that evening, if
Jones did not give a statenent. Jones also testified that Lt.
Goods was witing on a |legal pad while they spoke and that the
interview |l asted fifteen mnutes. Jones clains that he was afraid
of Lt. Goods’s threats, and, but for the threats, he woul d not have
made any subsequent statenents. Jones clainms that Lt. Goods

sl anmed the door on his way out. Jones testified that although he

4 Jones’s testinobny on this point is not clear; at one tine
he clained he was threatened with “thirty-five years to life” and
at another he said “eighty years to life.”
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was frightened, he was not crying, shaking, or outwardly exhibiting
fear.

Lt. Goods denies nmking any statenment to Jones about his
not her’ s hospitalization, although he confirnms that his nother was
in the hospital at the tinme and that he may have told other
of ficers because he had to cone and go. He further denies making
any statenents to Jones about potential sentences Jones faced or
the likelihood of Jones’s going to jail if he failed to give a
statenment, and he denies slanmng the door. Wile Lt. Goods was
with Jones, Jones gave no responses and made no incrimnating
stat ement s.

Sgt. Pearlman then entered the interview room acconpani ed by
Sgt. Howell, who did not testify at the hearing. Sgt. Pearl man
seated hinself at the other side of the table and commenced to
I ntervi ew Jones, asking Jones about his age and | evel of educati on,
his reading ability, and whether Jones was under the influence of
drugs. Jones responded that he was twenty years old and had a
ni nt h- grade education, could read “a little,” and that although he
frequently snoked marijuana, he was not under the influence of any

drugs at that particular tine.®> Sgt. Pearlnman knew, from | ooking

> Jones testified at the hearing that he had been snopking
marijuana all day. He recalled that he had been under the
i nfl uence when he arrived at 201 Poplar Avenue, but in the course
of the evening his nmarijuana high “went down.” Jones didn’t
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up Jones’s crimnal history beforehand, that Jones had been
arrested once before.

Sgt. Pearlman then read aloud to Jones an Advice of Rights
form admtted into evidence as Exhibit 1. |In pertinent part, the
formreads as foll ows:

Bef ore answering ny questions, you should know (1) you

have the right toremain silent; (2) anything you say may
be used agai nst you; (3) you have the right to a | awer;

(4) if you cannot afford a | awyer, one will be appointed
free.
| understand ny rights and I amwlling to talk to you
NOW.

(Ex. 1.) Sgt. Pearl man explained the formto Jones and asked Jones
to expl ain the provisions back to him which Jones did. Jones then
signed the Advice of Rights form Sgts. Pearl man and Howel | signed
the formas wi tnesses at 10:10 p. m

After the formwas signed, Sgt. Pearlman told Jones that they
had seen him |eave the Hunber Street house and had recovered
evidence from the house. According to Sgt. Pearlman, Jones then
willingly “gave all the details of who did what.” Jones confi rned,
during his testinony, that he voluntarily and truthfully spoke

about the Enpire Pawn Shop robbery. Sgt. Pearlman testified that

remenber what he told the police officers that day about snoking
marijuana, but he did admt that if he had been snoking marijuana
the day of the arrest, then he would not have been afraid of the
police officers.



he was the primary interviewer, although Sgt. Howell probably
pronpted Jones with one or two questions.

After this oral interview, Sgt. Pearlman prepared the
i nterview roomconputer to take a witten statenent. He inserted
a diskette that contained a statenent tenplate. Wen the tenplate
appeared on the screen, Sgt. Pearlman read it aloud, asking for
Jones’ s background information including his age, address, social
security nunber, and educational level. Sgt. Pearlman typed the
answers into the conputer tenplate. The next paragraphs of the
tenplate contained an advice of rights provision, which Sgt.
Pear| man read al oud to Jones:

Ant hony Jones, you are under arrest and wll be charged

wi th Aggravated Robbery . . . W are going to ask you

some questions regardi ng the above conplaint. You have

the right to remain silent and anything you say can be

used against you in a court of law. You have a right to

have a |awer, either of your own choice, or court

appointed if you are unable to afford one, and to talk

with your | awer before answering any questions, and to

have your |awyer with you during questioning if you w sh.

Q Do you understand each of these rights | have
expl ai ned to you?

A: Yes. [Here Anthony Jones’s initials appear on the
printout. ]

Q Having these rights in mnd to you wish to nmake a
statenment at this tine?

A Yes. [Here Anthony Jones’s initials again appear on
the printout. ]

(Ex. 2, 11 3-6.) Jones orally answered “Yes” to both questions.
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Thus, Jones was advi sed of his Mranda rights tw ce and wai ved t hem
orally twice and once in witing.

Sgt. Pearlnman then comenced to question Jones about the
Enpi re Pawn Shop robbery, typing both questions and answers into
the conputer tenplate. Sgt. Pearlman printed the finished
statenment, and he and Sgt. Howell w tnessed Jones’s signature
Jones was given a red pen and an opportunity to edit the statenent
before signing; Sgt. Pearlman believed, but was not certain, that
Sgt. Howell also read the final statenent aloud to Jones.

At no tine did Jones refuse to speak, request a |l awyer, ask to
see his aunt or girlfriend, or request a telephone call. The
officers and Jones both testified that at no tinme during this
interview did Sgts. Pearlman or Howel|l threaten, coerce, or mnake
prom ses to Jones. Sgt. Pearlman candidly admtted that he used
prof anity when speaking to Jones, but only in an attenpt to connect
with Jones by mrroring Jones’s tone and style of speech. Neither
of ficer shouted at Jones or raised their voices to him Jones was
calm cooperative, polite, and non-argunentative throughout the
process. Overall, the witten statenent took about forty-five
m nutes: Sgt. Pearlnman began to set up the conputer tenplate at
10: 14 p. m; questioning conenced at 10:25 p.m; and the statenent
was printed and signed at 10:58 p. m

The court finds the testinony of both officers to be credible

10



and corroborated by each other’s testinony. The court further
finds that Jones’s testinony was inconsistent in places and |ess
t han credible. The court finds as fact that Lt. Goods did not
threaten Jones with a | engthy sentence.

PROPOSED CONCLUSI ONS OF LAW

The sol e i ssue i s whet her the statenents Jones made during his
i ntervi ew shoul d be suppressed because of Mranda violations or as
t he product of unlawful coercion by | aw enforcenment officers. The
only inquiries, therefore, are 1) whether Jones was adequately
advi sed of his rights and knowi ngly and voluntarily waived them
and 2) whether the confession was voluntarily given inlight of the
totality of the circunstances.

The Constitution’s Fifth Anmendnent privilege against self-
incrimnation prohibits the introduction of statenents made during
custodial interrogations unless the defendant was advised of his
constitutional rights and subsequently waived them M randa v.
Arizona, 384 U S. 436 (1966). In this case, the parties do not
di spute that Jones was in custody fromthe tine he was placed in a
squad car at Hunmber Street and at all times at 201 Popl ar Avenue.
See Oregon v. Mathiason, 429 U S. 492, 495 (1977)(noting that
M randa applies to situations in which the interviewee is not free
to depart). Nor do the parties dispute that Jones was interrogated

wi thin the meaning of Mranda. See United States v. Knox, 839 F. 2d
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285, 295 (6th CGr. 1988)(noting that express questioning is
interrogation for purposes of Mranda)(citing and quoting Rhode
Island v. Innis, 446 U. S. 291, 301 (1980)).

This court submts as proposed findings of fact that Sgt.
Pear| man tw ce advi sed Jones of his constitutional rights. First,
an Advice of Rights formwas read al oud to Jones, and Jones signed
the form wi thout protest. Second, Sgt. Pearlman read M randa
war ni ngs al oud fromthe conputer tenplate. Jones, orally and in

witing, answered “yes” to two tenplate-based inquiries asking
whet her he understood his rights and was willing to speak. Jones
did not request an attorney at any tine, nor did he refuse to
speak. Based on the foregoing facts, it is submtted that Jones
was adequately advised of his constitutional rights.

In addition, it is submtted that, under the totality of
circunmstances of this case, Jones’s waiver of his constitutiona
rights and his confession were the voluntary product of a rationa
intellect. Mranda warnings thensel ves are prophyl acti c nechani sns
to safeguard against the inherently coercive effect of custodial
interrogation, which threatens the Fifth Arendnent privilege. New
York v. Quarles, 467 U S. 649, 654 (1984); M chigan v. Tucker, 417
U S. 433, 444 (1974). A defendant’s confession nust be voluntary

to be constitutionally valid under the Fifth and Fourteenth

Amendrents. Col orado v. Connelly, 479 U S. 157, 163 (1986). The
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burden is on the prosecution to prove by a preponderance of the
evi dence that a confession was voluntary. Id. at 168. The test is
whet her, under the totality of circunstances, the accused’' s free
will was overborne. Townsend v. Sain, 372 U S. 293, 307 (1963).
See al so McCall v. Dutton, 863 F.2d 454 (6th Cr. 1988); Ledbetter
v. Edwards, 35 F.3d 1062, 1067 (6th Cr. 1994). Factors to be
consi dered include the age, education, and intelligence of the
accused; whether the accused was inforned of his constitutional
rights; the length of the questioning; the repeated and prol onged
nat ure of the questioning; and t he use of physical punishnent, such
as the deprivation of food or sleep. Ledbetter, 35 F.3d at 1067.

In this case, Jones was an adult with a ninth grade educati on.
Hs prior arrests as an adult and as a juvenile, which Jones
admtted during his testinony, indicate some famliarity with the
crimnal justice system When he acknow edged difficulty with
readi ng, the officers read his rights aloud to hi mand asked himto
expl ain them back. Sgt. Pearlman testified that Jones appeared
non-agitated and “very streetwise,” with solidintellectual ability
and good recollection. He detailed Jones’s ability to relate the
types of guns and radios used, the types of jewelry taken, and
Jones’ s displeasure that his co-defendant had clained “the good
stuff.” Jones admits that he was inforned of his constitutiona

rights, and there is no dispute on this point. The questioning
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| ast ed approximately one hour, with a witten statenent begi nning
at 10:10 p.m and concluding at 10:58 p.m® Al though Jones had
been in police custody for approximtely six hours since being
pl aced in the squad car on Hunber Street, he had received both food
and drink, was allowed to use the restroom and did not claimany
physi cal strain such as sleep deprivation. He represented to Sgt.
Pearl man that he was not under the influence of any drug or
narcoti c. Despite Jones’s testinony about his possible use of
marijuana that day, no witness testified to anything in Jones’'s
deneanor or actions that would indicate to an objective observer
that Jones was under the influence of marijuana during questi oning.

All the witnesses agreed that Sgts. Pearlman and Howel | did
not shout at Jones, raise their voices to him nor make any
prom ses or threats to him The court has previously found as fact
that Lt. Goods did not make statements concerning possible jai
time. Accordingly, it is submtted that under the totality of the
ci rcunstances, the officers did not coerce Jones into nmaking the
statenent about the Enpire Pawn Shop and Jones’ wll was not
over bor ne.

Even if Jones’s testinony as to Lt. Goods’s deneanor and

¢ Jones made subsequent statenents that evening, apparently
concerning other crimes, but the notion to suppress and the
evidentiary hearing were limted to statenents concerning the
Enpi re Pawn Shop robbery.
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statenents concerning possible jail tine is accepted as truth, it
is submtted that such acts were not sufficiently coercive to
overbear the will of Jones. Jones testified that irrespective of
Lt. Goods, Jones woul d have nade a statenent about the Enpire Pawn
Shop robbery, and that his statement was vol untary.
CONCLUSI ON

For the foregoing reasons, it is submtted that Jones’
custodial interrogation was lawful, he voluntarily and know ngly
waived his Mranda rights, and his confession was lawfully
obtai ned. Accordingly, it is recommended that the npbtion to
suppress be deni ed.

Respectfully submtted this 5th day of May, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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